
February 19, 1987 

Mr. J. Scott Chafin 
General Counsel 
univcr*1ty of Eouston 
4600’Gulf Freeway, Suite 421 
ilouston, Texas 77023 

Dear Mr. Cbafin: 

Open Records Dccisim No. 462 

Re: Whether records prepared by a 
law firm employed by the University 
of Eoustou to investigate the 
university’s football program are 
subject to required disclosure 
under the Open Records Act, article 
6232-lia, V.T.C.S. . 

4s general counsel for the University of Eouston, you seek our 
decision under the Open Records Act. article 6252-17a. V.T.C.S. In 
your request letter, you advised that a reporter has asked for 

information collected and gathered by the univers- 
ity and by the Eouston law firm of Liddell, Sapp & 
Zivley (the ‘law firm’). which was employed by the 
university to conduct an investigation into alle- 
gations regarding the university’s intercollegiate 
athletic program. . . . 

Another reporter has requested. eopies..,of records. maintained, by the 
university or on its behalf consisting of documents prepared by the 
law firm regarding the university athletic investigation. 

You stated that you have submitted as Exhibits D and E the only 
documents in the university’s possession which meet the description in 
the request. The university does not contend that Exhibit D is 
protected from required disclosure. It does, bovever, contend that 
Exhibit E is protected by sections 3(a)(3) and 3(a)(7) of the act. 

The lav firm has submitted s request, in uhich the university 
joins, concerning the availability of documents in its possession 
which it submitted as Exhibits C. D and E-l through E-7. The firm 
contests the disclosure of these Exhibits. It describes the material 
it prepared as follows: 

During the course of its Investigation, the 
firm contacted over 100 current and former 
student-athletes, alumni supporters, coaches, 
administrative personnel and other persons. The 
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firm conducted o%er SO Inten-ievo. lo me swept 
the interviewee and the l ttotueys were present 
durlag my of the iutsrviar. During tbe iatsr- 
vim, the lawyers from the firm took extensive 
notae. . . . 

The firm also prepared form1 aemorauda con- 
ceraing many of ths interviews. Such eemranda 
iuclude factual ststements made by the person 
interoieved as vell as subjective ixpressimu of 
the lawyer regarding the Interview sod thoughts on 
further sfforts necessary to verify the witness’ 
statements. The memorsuda were circulsted among 
the four lawyers conducting the investigation. 
neither the Eotes uor the memorauds were disclosed 
to the University of Eouston-University Park or to 
l ny other persou. . . . 

e 

The. firm slso created or assembled various 
other documents during the course of tts inveeti- 
gation including address lists, legal -rauda, 
inter-office remoranda, charts, academic rscords. 
transcripts, correspondence, etc. 

Both the university and the fir6 assert that the ffrm la no t l . 
” gove- tal body” within sectiou 2(l) of the act, snd that informa- 
tion in its possession is therefore not subject to required 
disclosure. AlternatIvely, each contends that sections 3(a)(t), 
3(s)(3), 3(a)(7) and 3(a)(ll) of ths act authorlzs the denial of this 
request. 

Section 2(2) of the Open Records Act defines “public records” as 

the pottion of all documents, vritings. IStteTS, 
8emoranda. or other vrltteo. printed, typed, 
copied, or developed materials which contains 
public information. 

Section 3(a) defines “public information” as 

[a]11 luformation collected. assembled, or mafn- 
tained by governmental bodies pursuant to law or 
ordfnance or in connection with the transaction of 
official business. . . . 

The threshold question ie vhether information collected by someone 
acting on behalf of a governmental body can be within these sections. 

In Open Records Decision No. 437 (1986). ve held that records 
prepared by bond underwriters and attorneys of a utility district and 
by the outside operator of another district contained “public 
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inforution” within secticn 3(a). The crux of this decision vss thst. 
in assembling the rscords, these individuals acted as agents of the 
govenaental bodiss. The decision statsd: 

IB assembling and maintaining the information 
at issue here, Mr. Little acted on behalf of the 
4ransae County Utility District for section 3(e) 
purposes. And evsn though the contractor who 
collected the information at issue in ?Ir. Brooks’ 
request ie an ‘iedependent contractor’ for moms 
purposes, we believe he nevertheless acted on 
behalf of the Grant Rosd Public Utility District 
in collecting this information. Sic, g 

v. llcKee.-205 Sf;.;; Standsrd Insurance Company 
362 (Tex. 1947); Clark v. Texaco, Inc., 382 S.W.Zd 
953 (Tex. Civ. AUD. - Dallas 1964. vrit ref’d 
n.r.e;) (one may bc an independent contractor for 
some purposes yet may be an agsnt in connection 
with other work or activities). In collecting 
this information, both hr. Little and the con- 
tractor were in effect carrying out a task which 
otherwise would have been left to the govemental 
body itself to carry out and which was delegated 
to them. Under there cIrcmstancest the informe- 
tion at issue was ‘collected, assembled, or main- 
tained by [the] govenmentel bodies [themselves]’ 
for section 3(F) purposes. 

- 

In Open Records Decision Ro. 445 (1986). hovever, the city of 
Midland hired s consultant to do a aanagement study of its police 
department. Under their contrsct, the consultant was to furnish the 
city with a uritten report of .its .finding~s land tecommcndations. The 
consultant did this, and the city released the report. The city then 
received a request for “information acquired in regard to the 
approximately 125 persons who were interviewed” by the consultant. 
The city advised us that it did “not have that information, [did] not 
know the contents of such information, and is not contractually 
entitled to receive same.” The decision dlstlnguished these facts 
from those at issue in Open Records Decision No. 437: 

There is in this instance no dispute about whether 
the final report submitted to the city by its con- 
sultant is subject to required disclosure. . . . 
This is also not a situation in which the city 
employed an agent to perform a task that the city 
itself vould othervise have been obligated to per- 
form, or in vhich the consultant actually prepared 
the information in question at the request or 
under the direction of the city. Were this the 
case, Open Records Decision No. 437 uould be on 
point. Finally, this is not a case involving a 2 
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governmental entity that ss&bled infomation and 
then gave that inforeation to aB outride entity iB 
order to circumvent the disclosure requirements of 
the act. On the contrary, you havs stated that 
the contract between the city and its conrultant 
called for the city to receive only a ‘com- 
prehensive written report,’ that the city never 
possessed the requested infomation, that it does 
not know the contents of that infomation, snd 
that it is ‘not contractually entitled to recsive 
the saw.’ 

Under all of these circumstances. ve do not 
believe that the requested information can be 
deemed to have been ‘collected, assembled, or 
maintained by [the city]’ vithin the Beaning of 
section 3(e). It Is thsrefore not subject to 
required disclosure. 

I 

These decisions set out factors relevant to determining whether 
information held by a consultant of a univerrity is subject to the 
Open Records Act. These factors are: (1) the information collected 
by the consultant must relate to the university’s official business; 
(2) the consultant must have acted as an sgent of the university in 
collecting the iBformatioB: and (3) the university Bust have or be 
entitled to have access to the information. See also Open Records 
Decision No. 439 (1986). 

The university and the law firr l rgue that the flra has no 
relationship with the university other than the attorney-client 
relationship created by the engagement letter. In this case, they 
argue, the attorney-client relatlonship~is-not sn agency relationship 
but that of an independent COBtTaCtOt. 

An agent is authorized by another to trsnsact som business for 
him and render an accounting. Boyd v. Eikenberry, 122 S.W.2d 1045 
(Tex. 1939). The pTiBCipa1 has the right to control the means and 
details of the process by which the agent will accomplish his assigned 
task. Johnson v. Ovens, 629 S.W.Zd 873 (Tex. App. - Fort Worth 1982, 
writ ref’d n.r.e.); see also Lubbock Feed Lots, Inc. V. Iowa Beef 
Processors, Inc., 630 F.2d 250 (5th Cir. 1980); Stanford v. Dairy 
Queen Products of Texas, 623 S.W.2d 797 (Tex. App. - Austin 1981. writ 
ref’d n.r.e.). An independent coBtractor undertakes to do specific 
work for the principal using its ovm methods and vithout SubBitting to 
thi principsl’s control vith respect to ell dstails of the work. 
Indu atria1 fBdemnitymExchange v. Southard. 160 S.W.Zd 905 (Tex. 1942); 
Carruth v. Vslley Ready-Mix Concrete Co., 221 1 S.W.2d 584 (Tex. Civ. 
AUU. - Eastland 1949. wit ref’d). B xaracterising the law firm as 
aB’independent mntractor. the univeriity and the firm in effect argue 
that the firm conducted the Investigation independently of the 
university’s co_ntrol and supervision. The university vould receive 
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only ths finirhed product of the investigation, which, according to 
media l ccoente, was an oral rsport given to the university regents in 
sn executive cession. Eouston Chronicle. Aug. 1. 1986, at 1; Rouston 
Post, hug. 13. 1986, at 4A. The university vould have no right to 
review xsterkls preparsd by ths law firm or to rscord details of the 
investlgatioo. 

Under Texas lsv it le possible to be both an independent COB- 
tractor and an sgent in the same COBtTaCtual relationship. Standard 
Insurance Co. v. UcKee. 205 S.W.Zd 362 (Tu. 1947); Carruth v. Valley 
Ready-Uix Concrete Co., s. To address this open records request, 
however. we need not characterize the laV film as entirely an agent or 
an independent contrsctor of the university: instead, we need only 
examine provisions of the agreement that relate to university access 
to material prepared during the lnvestigatlon. The letters submitted 
as Exhibit D of the university set out the agreement. These letters 
have been released to the requestor end ars therefore publi,c 
iBfOrmcltioB. 

In letter dated April 8, 1986, Dr. Richard Van Horn. University 
Chancellor, asked Walter Zivley to conduct an impartial investigation 
into possible violations of National Collegists Athletic Association 
(NCAA) regulations by or on behalf of personnel associsted with 
university athletic programs. The terms of the investigstion were as 
follws: 

Please focus your investigstion on the following: 

Fhase I: Conduct an in-depth investigstlon .to 
determlne vhether Univerrlty Psrk personnel, 
Including cosches, athletic department- stsff or 
SdminiStTStiVS personnel~,~~partielpatsd ,in ‘or’had 
knowledge of systematic or widespread payment of 
cash or rimilar benefits f-t use of credit 
cards, repayments of loans, retirnuent of debt, 
etc.) to student-athletes participating in the 
football program. . . . 

Possible Phase II: If, during Phase I of your 
investigetion, you discover evidence thst causes 
you to believe that persons not employed by the 
University were involved in cash payments or that 
student-athletes in programs other than football 
have received cash payments in violation of NCAA 
rules, please advise me of all such evidence. The 
evidence will be reviewed by the University to 
decide uhether to conduct further investigations. 

You ulll be acting on behalf of the Unlverslty in 
CoBduCtiBg this investigation. All employees of 
the lJniv_arsity Park campus have been instructed to 
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so. In the event that a University Perk employee 
or student-sthlete rsfuses to cooperate with you, 
please contact me immediately. 

You are authorised to interview any student- 
sthlets attending or person employed by the 
University Park campus. You do not need to 
obtain my prior approvsl, or the approval of any 
other person or body, before coBductiBg an 
interview. . . . 

* 

on request from OC. 

It is our agrecment that sll materials accumulated 
during the course of the investigation shall be 
and remain exclusively the property of Liddell. 
Sapp 6 Zivlsy. You have agreed, however, to 
disclose Amy such Baterials to me. or my de- 
signated agent, for review at the conclusion of 
the investigation. (Emphasis added)+ 

The letter includes a statement of agreement signed by a member of the 
law firm. The university’s Exhibit B also includes a letter dated May 
7, 1986, in which the chsncellor asked the law firm to observe the 
following procedures: 

1. Please do not videotape the people you 
interview. The notes you take of the converss- 
tions are sdequate for us. 

2. Please do not talk with alumni or other 
members of the cmnity unless they are directly 
relevant to statements or comments you have 
received. (Emphasis added). 

These letters relate merely to a fact-finding iBVe#tigation. 
There is no suggestion that the law firm was retained in connection 
with any anticipated litigation. Furthermore, the letters expressly 
Gate that the law firm acted on behalf of the university in 
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conducting the investigation. As l member of the NCM, the university 
is l nsversble to that orgsnisstion for violations of NCAA rules by 
university student l thlstis and personnel. See P. Remington, NCM 
Enforcement Procedures Including the Role of the Conuuittee~ 
Infractions, 10 .I. of Collegs 6 University Law. 181. 183 (1983-84). 
The university alloved the law firm to exercise its power bssed on 
NC44 regulatl&s to require student athletes and coaches to cooperste 
with UBiVeTSity iBVMtigStiOBS. It slso alloued the law firm to 
exercise its pover under its employment contract to require athletic 
department personnel to cooperate vith university investigations. 

host important, the letters expressly give the chsncellor s right 
of access to information discovered and records developed during the 
iBvestigstion. Ee has a right to receive a report of the firm’s fact 
findings, and to request and receive interim reports. At the con- 
clusio~ of the investigation, the chancellor and his designated agent 
have a right to review any materials accumulated during the investiga; 
tion. Finally, in his letter of May 7, 1986, the chancellor ststes 
that “[t]he notes you tske of the conversations are adequate for us.” 
This indicstes thst the law firm acted as the university’s agent in 
asaembllng and WdBtSiBiBg information garnered during the 
iBvestigatioB. Ouoership of materials accumulated during the 
investigation remains in the law firm, but the university has 
considersble power to review those materials. The university’s power 
to require access to the materisls prepared by the firm Indicates that 
the firm acted as the university’s sgent, BOt as an independent 
contractor, In developing and holding the investigative records. 

We belfsve that the chancellor’s right to examine these records 
causes them to be subject to the Open Records Act. The law firm 
prepared them on behalf of the university in connection uith the 
transaction of official business.~ ~~Although the.records may be in the 
law firm’* physical custody they are coBstNctlvely in the 
chancellor’s custody; for this reason they are, we conclude, within 
section 3(a) of the act. 

Prior Open Records Decisions have not viewed the physical 
location of records as disposltlve of who legally “maintains” them 
under the act. Open Records Decision No. 332 (1982). for example, 
dealt uith letters about a teacher’s performance written by parents 
and delivered to school board members at their homes. The school 
district contended that these letters did not constitute information 
subject to the set. See V.T.C.S. art. 6252-lla. 13(a). Relying on 
the well-established p~position that 011 information relevant to an 
individual’s employment relstionship is part of his personnel file, 
however, the decision concluded that the letters constituted psrt of 
the teacher’ a personnel file. Open Records Decision No. 398 (1983) 
considered whether the act applied to an audit report prepared at the 
direction of a grand jury but held by a district attorney. It stated: 
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The audit report concsrning the Imprest Fund is 
part of the testimony and l videncs presented to 
the grand jury. It remains in the Possession of 
the grand jury l vsn though it physically is held 
by officisls vho serve the grand jury as cus- 
todians of grand jury files and records. & we 
already stated, the grand jury is not subject 
to the Open Records Act. The report in the 
poseeseion of the grand jury is not public in- 
f O-tiOB. 

See also Open Records, Decision No. 437 (1986). In view of these 
authorities. we conclude that records which were developed or are 
maintained by the firm, but vhich university officials are entitled to 
examlne, are “maiBtaiBed” by the university within section 3(a) of the 
act. 

The law firm has submitted the folloving documents: 

Exhibit C: 

Exhibit D: 

Exhibit E: 

representative sample of notes taken 
by SB attorney of SB interviev with a 
student athlete; 

typed report of interview; 

E-l records obtained from student 
files including grades and test 
scores; 

E-2 personnel files of university 
football coaches; 

E-3 correspondence among the firm, 
the university, and third parties; 

E-4 legal memoranda prepared by firm, 
discussing NC44 regulations and other 
questions; 

E-S newspaper clippings; 

E-6 miSCellSneOUS documentation in- 
cluding intro-office msmos of 1aV 
firm and file memos on investigations 
affidavits by student athletes and 
summaries of statements by persons 
Interviewed; 

E-7 accounting records prepared by 
the University of flOUStOB. 
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Some of the recorde comprising Exhibit E are from the 
university's files. In a letter included in tbe univereity's Exhibit 
D. the law firm requested the university to assemble for its 
consideration the follwing items: a copy of NCM rules and 
guidelines; any univsrsity file of newspaper clippings relating to the 
investigation; university files on the matters under Investigation, 
including affidavits from former student-sthletes and others; 
employment agreements for the COaChlUg stsff; and employment 
agreements relating to the matter undar investigation for other 
persons. Some of these records appear In the lsv firm’s Exhibits E-l. 
E-2, and E-3. Exhibit E-7 consists of accounting records prepared by 
the university. The hro journalists have ssked for records prepared 
by ths lsv firm In regard to the investigations, and we do not 
understand them to be seeking copies of records prepared by the 
university and transferred to the law firm at the beginning of the 
iBVS#tigStiOB. The law firm records which we need to consider are 
found in Exhibits C. D, E-3, Et4, and E-6. s 

The request letter submitted jointly by the law firm and the 
university ergues that these records are vithin sections 3(a)(l) and 
3(a)(ll) of the act, sad are also excepted by the "informer's 
privilege" recognized under section 3(a)(l) of the act. See Open 
Eecords Decision No. 279 (1981). The firm and the universxy also 
invoked the sttorney-client privilege aspect of section 3(a)(l). See, 
s, Open Eecords Decision No. 399 (1983). The letter from the 
university claims that the requested material is excepted by sections 
3(a)(3) and 3(a)(l) of the act. In addition, SOW of the infOTUhatiOB 
regarding students and former students of the University of Houston 
raises section 14(e) of the act, which incorporates the Family 
Educational Eights and Privacy Act of 1974, 20 U.S.C. 512320. 

The attorney-client privilege- .,insures ~.-that -.a client may 
communicate freely with his attorney on matters involved in litigation 
without the fear thst details of their cmnication will be 
disclosed. West v. Solito. 563 S.U.2d 240 (Ta. 1978). The classic 
case law definition of the privilege is found in United States v. 
United Shoe Machinery Corp., 89 F. Supp. 357, 358-59 (D. Mass. 1950): 

The privilege applies only if (1) the asserted 
holder of the privilege is or sought to become a 
client; (2) the person to vhom the comunication 
is made (a) is a member of the bar of e court, or 
his subordinate and (b) in connection with this 
communication is scting as a lawyer; (3) the corn-- 
municatfon relates to a fact of vhich the attorney 
us8 informed (a) by his client (b) vithout the 
presence of strangers (c) for the purpose of 
securing primarily either (1) an opinion on law or 
(ii) legal services or (Iii) assistance In some 
legs1 proceeding, and not Cd) for the purpose of 
cow&tting a crime or tort: and (4) the privilege 
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hss been (a) claimed and (b) BOt valved by the 
client, 

, S17 F.2d 666, 670 (5th Cir. 1975) 
slso Tex. R. Crib. Evid.. R. SO3 

(attorney-client privilege applies to confidential communications 
betueen client and attorney made in furtherance of the TeBditiOB of 
legal services and to any other fact which came to the knowledge of 
such attorney by reason of attorney-client relationship) (formerly 
codified as srticle 38.10 of the Code of Criminal Procedure). 

Eere. we ate dealing not with CommuBiCStioBs of a client, but 
with information prepared by its attorney. Existing legal authority is 
to the effect that the privilege embraces an sttorney’s statements and 
advice. Devitt and Rearick, Inc. v. Perguson, 699 S.W.Zd 692, 693 
(Tex. App. - El Paso 1985, no writ), 
Some courts have held, for example, 

but not cocry such statement. 
that an sttorney’s communication 

to his client is privileged only if its disclosure would reveal tee 
client’s ComIIBiCStioB to the ettorney. See, l jg., SCM  Co r p . v. Xer o ⌧ 
Corp., 70 F.R.D. 508. 521-22 (D. Corm. 1976) privilege applies only 
to advice that reveals a fact comunicated in COBfideBCe by client to 
attorney. and not to legal opinions given by attorney). Additionally, 
the attorney’s work product doctrine spplies only when mater181 is 
gathered or prepsred In snticlpatfon of litigation. See Hickman v. 
To lor, 329 U.S. 495 (1947); Allen v. Eumphreys. 559 S.sd 798 (Tex. 
ih The requestor. in this case, has denonstrated no reasonable 
aBticipatioB of litigation. 

With respect to the scope of the privilege under Texas law, the 
following discussion is relevant: 

For a communication to,, an attornay to be ,privi- 
legsd, the statement must have been nade to the 
attorney during a time when he was acting as legal 
adviser of the person maklng it, that is, while 
the attotney was engaged in the performance of 
professional services for the client. It must 
have been made in viev of the existence of the 
relationship of sttorney and client betveen the 
oarties. in urofessional confidence. and in COB- 
nection with the procuring of professional advice 
or sid in the matter to which the eosmmication 
relates. 

The privilege does not apply, it has been held, in 
cases where the attorney was amploped merely to 
draw papers, such as deeds, mortgages. or the 
like, nor where the attorney vss scting merely as 
s notary; nor is it said to apply to an attorney 
vho is employed and paid only for making an 
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sbstrect and not vfth l view of obtaining l ny 
legal l dvics. (Emphssis added). 

36 Tex. Jut. 3d Evidence SS22 (1984). This establishes that if an 
attorney is scting 'in some cspacity other than ss a lega l l dviser, 
comunications made to hfm by the client - and, conversely, comuni- 
cations made by the sttorney to the client - are not privileged. 
“For the privilege to exist. the lauyer must not only be functioning 
as an advieer. but the advice niven must be UTedOmiBaBtlY lensl. as 
opposed to business, in BStuTe.c North Ameri& Uortgsge Invesiorb v. 
First Wisconsin National Bank of Milwaukee. 69 F.R.D. 9, 11 (E.D. Wis. 
19751. The privilege does BOt apply. for example. where en attorney 
aHe- merely-as e -technical uriter~ or scrivener. s, where he 
prepares an application for grants or engineering specifications. See 
Underwater Storage, Inc. v. United States Rubber Company, 314 P. Sur 
546 (D.D.C. 1970). If an attorney acts in a miBisterial or clerical 
capacity, moreover, the privilege~does not apply. See United States 
v. Sartone, 400 F.2d 459, 461 (6th Cir. 1968). cert.dcnied, 393 U.S. 
1027 (1969). 

We conclude thst the lsv firm clearly functioned in two different 
cspscities vhen it performed its contrsctual duties. We further 
conclude that the firm’s ststus as legal edviser was relevant In only 
one of these capacities, and that the sttorney-client privilege 
applies only in this context. In giving legs1 advics and opinions 
based on its investigstion. the firm undoubtedly played the role of 
legal adviser, and the privilege would embrace this advice and these 
OpiBiOM . On the other hand, In COBdUCtiBg the sctual investigation. 
the firm us8 acting strictly as an investigetor. To conclude that the 
privilege spplfes to sny information collected by an sttorney, regard- 
less of whether he was actually B as an attorney when he col- 
lected it, would be inconsistent vith.~the.concept of'the privilege as 
discussed in the authorities cited above. 

Some documents in the firm's possession sre affected by this 
privilege. Tom the extent that information therein has been or may be 
svailable to the university. it may be withheld under this privilege 
only ff it was communicated by the university or compiled by the firm 
when the firm was acting as a legal adviser. When it was conducting 
interviews and othervise compiling raw factual data. the firm was 
clearly not acting as a legal adviser , and this material would not be 
protected by the privilege. 

Section 3(a)(3) orotects information relatinn to oendinn or 
reasonably anticipated' litigation. Beard v. Houst& Post Co.," 684 
S.W.Zd 210, 212 (Tex. App. - Eouston (1st Dirt.] 1984, writ ref'd 
n.r.e.1. You do not raise the possibility thst the university will 
bring must or be sued in a judicial forum. Nor do you suggest that 
the university will be involved in proceedings before SB administra- 
tive agency. You instesd suggest that an investigation by the NCAA 
which could result in sanctions constitutes "litfgation of a criminal 
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or civil nature” within section 3(a) (3). and that an NCM investigs- 
tiOn IS likely. Ths NC& however, hss no legal authority outside of 
the voluntsry cooperation of its wmber schools; it conducts Its own 
investigations snd issues ire own l a nc tio ns. Xoreover, even if the 
NCAA were to launch a full-scale inve#tigatioB snd to threaten the 
impO#itiOU Of SaBCtiOBS - and at this point it caBBot be said that 
this is “reasonably anticipated” - the proceedings would not con- 
stitute “litigation” even under the broadest Interpretation of that 
term that can be found in previous decisious. See Gpen Records 
DeCiSlon Nos. 368 (1983); 301 (1982). Thus. since th= is no pending 
or contemplated litigation in sny forum. judicial or quasi-judicial, 
SeCtiOB 3(a)(3) iS not applicable. 

Section 3(a)(l) of the act protects 

matters in which the duty of the Attorney General 
of Texas or an attorney of a political sub- 
division, to his client. pursuant to the Rules and 
Canons of Ethics of the State Bar of Texas are 
prohibited fron disclosure, or which by order of a 
court are prohibited from disclosurs. 

* 

Both the law fiam and the university argue that section 3(a)(l) 
incorporates Ethical COBSideTStiOB 4-4 of the Code of Professional 
Responsibility. This ethical consideration states in part: 

The attorney-client privilegs is Bore limited 
than the ethical obligation of a lawyer to guard 
the confidences and secrets of his client. This 
l thicel precept, unlike the l videntiary privilege, 
exists vithout regard to the nature or source of 
infomation or the fact that others share .the 
Lnovladge . 

State Bar of Texas, Ethical Considerations on Code of Professional 
Responsibility EC 4-4 (1972). Tbe university argues that section 
3(a)(l) is much broader than the sttornsy-client privilege and that it 
applies to 

all of the information gathered by the law firm 
and all coamunicatioB# between the 1aV firm and 
the university regarding the work of the law firm 
in the course of the law firm’s employment. 

We need not determine whether Ethical Consideration 4-4 is 
relevant to construing section 3(a) (7). But see generally Open 
Records Decision No. 126 (1976). The law firm vi11 not act 
inconsistently with Ethical COBSideTatiOB 4-4 if the client university 
releases information in its constNctive possessioB which it is 
required to release under the Open Records Act. Moreover, we do not 
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believe section 3(a)(7) l llowr a govermental body to make any 
information confidential merely by comuniceting it to ite attorney. 

Thir office hae read section 3(a)(7) aa protecting legal advice 
and opinion from public diecloeure. Open Recordr Decision No. 380 
(1983). Open Records Decision No. 230 (19791, for example, dealt with 
an lnveetigetion into employee mieconduct conducted by ettorneys for a 
school district at the behest of the school trustees. The attorneys 
prepared end submitted a report to the board, which declined to 
diecloee it to the public. An Open Records Act requeet followad, and 
the board raised section 3(a) (7). The decision discussed Open Records 
Decieion No. 210 (1978). vhich determined that corrcepondence between 
a echo01 district and its attorney about alleged misconduct by a 
school cluperintendent vee excepted under sectfon 3(r)(7). Open 
Records Decirion No. 230 distinguished the prior decision as follow: 

While the Information involved [in Open Records - 
Decirion No. 2101 wee facially similar to that 
involved here, the report in that case vent well 
beyond a purely factual report, end consisted in 
large part of legal advice end recomendetions 
bared upon the Investigation made. Open Records 
Decision No. 200 (1978) also recognized the 
attorney-client privilege in corrcrpondence 
between a rchool board and its attorney in which 
legal advice was sought and given. Here. while 
the investigation vao conducted by attorneys and 
reflecte their #kills, the report la e purely 
factual inveetigetion, end doea not contain legal 
advicc or opinion. Thicr office held in Open 
Rccordr Decision No. 80 (1975) that section 
3(a) (7) did not apply to l . factual Investigation 
by an egency. See Kent Corporation v. N.L.R.B., 
530 P.2d 612 (5thCir. 1976). cert. den., 429 U.S. 
920 (fact that document written by attorney does 
no t l xemvt it aa ettornev work oroduct under 
federal ireedom of Info&ion Act\; Associated 
Dry Goods Corp. v. N.L.R.B., 455 P. Supp. 802 
(S.D. N.P. 1978) (notcs of interviev not excepted 
merely because taken by attorney). It is ‘our 
decision that the report is not excepted under 
section 3(e)(l) or 3(e)(7) because of an 
attorney-client privilege. (Emphasis added). 

In conducting the Investigation. the lav firm acted in large part 
as fact finder. Section 3(a)(7) does not apply to factual information 
reported by the firm to the chancellor or to other university officers 
or employees. On the other hand, the firm also acted es legal adviser 
in giving the university legal advice on subjects relevant to the 
investlgetion; section 3(e)(7) would protect such advice from 
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disclosure. 
(1978). 

& Open Record6 Decision Nos. 360 (1983); 210, 200 

Section 3(e)(ll) of the act eppliee to 

inter-egency or intre-agency memorandums or 
letters which would not be eveileble by lev to a 
party other then one in litigetloe vith the 
agency. 

V.T.C.S. art. 6252-176, 13(e)(ll). Tbls exception applies to memoranda 
prepared by consultants of a governmental body. Open Records Decision 
No. 298 (1981). It permits the withholding of “advice. opinion. end 
rec~ndetions” in much communications. Austin 0. City of San 
Antonio, 630 S.W.2d 391 (Tex. App. - San Antonio 1982, writ ref’d 
‘D; Attorney General Opinion E-436 (1974); Open Records Decision 
No. 298 (1981). Factual information which can be severed from advice 
opinion, end recomnendetlon is not protected from disclosure’ b; 
section 3(e) (11). 

Infomation protected by the informer’s privilege is “informe- 
tion deemed confidentiel by law” within section 3(e)(l) of the act. 
The informer’6 privilege permit6 governmental bodies to withhold the 
ldentltiee of persons who cooperate with law enforcement investige- 
tlons or with l dmlnietretive officials hevlng a “duty of inspection or 
law enforcement within their particular spheres.” Open Records 
Decision NOS. 285, 279 (1981). The privilege protects the identity of 
person6 reporting possible misconduct of public employees when the 
alleged conduct might result in criminal prosecution. Open Records 
Decision No. 230 (1979). 

Section 14(e) of the act provides: 

(e) Nothing in this Act shell be coastNed to 
require the releeee of lnformetion contained in 
education records of a ny l ducetionel agency or 
institution except in conformity with the pro- 
visions of the Family Rducetionel Rights end 
Privacy Act of 1974, es l nected by Section 513 of 
Public Law 93-380, codified me Title 20 U.S.C.A. 
Section 12326, es emended. 

V.T.C.S. art. 6252-17s. 114(e). The Family Educational Rights end 
Privacy Act of 1974, also known es the Buckley Amendment, provides 
that federal funding shell be denied to en l ducetionel institution 
which releases a student‘s education records without the consent of 
the student’s parents, or the student himself if he is attending en 
institution of post secondary l ducetlon. 20 U.S.C. 11232*(b), (d). 
The Buckley Amendment applies to “education records,” defined es 
followe: 
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(4)(A) For the purposes of this section, the term 
‘education records’ meenr , except es may be 
provided othervise in subparagraph (B), those 
records, files, documents, end other materiels 
which - 

(i) contain information directly related to a 
student; end 

(Ii) are maintained by an educational agency 
or Institution or by a person acting for such 
agency or institution. 

20 U.S.C. 11232g(e) (4) (A). An “educetionel agency or institution” 
includes public institutions uhich receive federal funds. 20 U.S.C. 
11232*(e) (3). Information about University of Bouston student 
ethletcs developed in the investigation is information constructively 
maintained by the chancellor acting for the university and physically 
maintelned by the law firm acting for the university. 

Sn Open Record6 Decision No. 447 (1986). ue determined that a 
state university’s correspondence regarding actual or possible 
violation6 of NCAA rules by its student6 uere educetlon records. We 
believe that the law firm’s notes end reports of lntervievs vith 
student athletes about their knowledge of or participation in NCAA 
rules violetions constitute education records maintained by a person 
acting on behalf of en educetionel agency. Neither the record6 nor 
“per6onelly identifiable information contained therein” may be 
released without the student’s consent. The Buckley amendment epplies 
to students presently or foruarly enrolled et the university. See 20 
U.S.C. 11232g(e), (b): Open Records Decision Nos. 157, 151 (1977). 

We now turn to en examination of the records designated exhibit6 
C, D. end R-3, E-4 end E-6 to determine uhich documents In the 
constructive custody of the university are excepted by sections 
3(e)(l). 3(e)(7), 3(e)(ll) or 14(e) of the act. Some document6 are 
not germane to the investigation or are internal document6 of the law 
firm that do not appear to be within the chencellor’s right to review 
records of the investigation. Such documents are not uithin the act 
end are, for that reason. not subject to required diSclOSUr6. 

Exhibit C consists of handwritten notes of intervlevs with a 
student et the University of Bouston. Exhibit D contains memoranda 
susa6ari6ing an Interview with a former student. The notes and the 
typed memorandum contain information about the student uho gevc the 
interview and report his answers to question6 about possible NCAA 
violations by Student6 end employer6 of the university. Other 
students are mentioned by name or are described so that they could be 
identified. The notes end memo contain information directly related 
to a student end are therefore education records,. protected from 
public disclosure by section 14(e), of then act. Exhibit6 C_ end D were 
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submitted em representative s6mples of notes end report6 on 
intervievs. Section 14(e) applies to similar notes end mamorende 
reporting IntervIewa with other students end former students of the 
university. 

The firm contacted alumni supporters end university personnel, 
but it is not clear whether these contacts resulted in Intendeva. 
Notes and memos reporting interviews with persons other then students 
of the University of Bouston are not excepted by section 14(e). 
Whether such record6 could be withheld in whole or in pert under other 
exceptions cited would require axednation of those records. Exhlblt 
D includes information that could be exceptad by the informer’s 
privilege in that it deals with misconduct of university personnel. 
See Open Records Decision Nom. 285 (1981); 230 (1979). Exhibit D 
~siets largely of a narrative account of the inteaviewee’s remarks’ 
but It also Includes the attorney’s eveluatfon of the interviewee’s 
d-moor end credibility, which would be excepted by section 3(e)(112. 
Open Records Decision Noo. 345, 334 (1982); 168 (1977). Records of 
intezdeva with non-students might, therefore, be protected in pert by 
the lnformar’s privilege or by section 3(e)(ll), if Exhibit D is 
typical of those records. 

Exhibit E-3 consist6 of correspondence between the law firm end 
the university end between the firm end third parties. It includes 
letters from the firm to the university requesting copies of 
information in the university’s files end the university’s responses. 
It also includes copies of form letters sent to university students 
end employees regarding their eveilebility for lntervleve end letters 
to newspapers requesting access to their sources for articles on ACM 
violations et the university. Cover letters forwarding fee bills are 
also found in the Exhibit E-3. In addition, there is some meteriel 
which probably fells outside of the lev~firm’s agency relationship 
with the university, such es letters from investigetors offering their 
services in connection ulth the investigation. 

Some of the letters Identify students whom the law firm wishes to 
interview. This identifying information is excepted by section 14(e) 
of the act. A letter from Welter Zivley to the Chainsan of the Board 
of Regents is excepted in pert by section 3(e)(ll). One anonymous 
letter fits the stenderd for false light privacy Set out in Open 
Record6 Decision Nos. 372 (1983); 308 (1982). We have marked the 
portions of Exhibit E-3 which need not be disclosed. 

Exhibit E-4 conel6t6 of three legal re6eerch memoranda which are 
closed in their entirety by sections ‘3(S)(7) and 3(e)(ll) of the act. 

Exhibit E-6 inCludea materiels from university files’ including 
the job description for a particular coaching job end copies of 
university policies eppliceble to the athletic department. These 
meteriels are open. Other materials concern the law firm’s proposed 
procedure6 for carrying out the lnvestig~tion end mamorande on legal 
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question6 reined by the investigation. These items do not contain 
“public information” within section 3(e) of the act. If the legal 
research memoranda have been or may be comnntoiceted to the university, 
they are protected by the attorney- client privilege. 

Rxhibit E-6 also includes drafts of press releeses end a letter 
prepared for the university’s consideration but never adopted. These 
may be withheld under eectlon 3(e)(ll). & Open Records Decision No. 
196 (1978). It also include6 lists of people to be lntervleved end 
ellegetione to be investigeted end a list of indlviduels who gave 
intetvievs with a sumrrmry of their comments germane to the ellege- 
tions. ThC list6 Of students’ names end information provLded by 
students is excepted by SeCtiOn 14(e) of the Aft’ The remaining lists 
are evelleble to the public. Copies of effidevite of students 
regarding NCM violations are excepted by section 14(e). 

A one page summery of 6 billing to the university is eveileble to 
the public. A handwritten outline of en interim report on th’c 
lnvestigetlon is also open. Eendurltten notes of telephone cells with 
university personnel and other persons are “public information” vithin 
the act to the extent that they contain the kind of investigative 
information the university contracted to obtain. Portions that may be 
excepted from public disclosure by any of the eppliceble exceptions 
are marked. 

A memo of an intervieu vith a university employee is infOn6Stion 
within the scope of the act. Some portions are excepted by sections 
3(e)(l)’ 3(e)(11)r or 14(e) of the act. 

Record6 eveileble to the requestor are marked “open” end must be 
disclosed to him. Other record6 are markad to indicate that they do 
not contain “public information” vlthin section ~3(e) of the act or 
that they are excepted from public disclosure by particular Open 
Records Act provisions. 

We finally consider the university’s “Exhibit E.” conslating of 
correspondence between the law firm end the university. A letter from 
the firm requests information from the university’6 files which it 
needs to begin its investigation. This letter is a duplicate of one 
found in the law firT”6 Exhibit E-3. One portion of the letter 
requests names end other information about the stud6nts who will be 
contacted in the investigetlon. This part of the letter is “directly 
related to e student” within the Buckley amendment and is therefore 
excepted by section 14(e) of the act. The rest of the letter is open 
to the public. Other correspondence identifies student6 vho will be 
contacted in the investigation end is excepted by section 14(e). 

There is also a copy of a letter from the law firm to a 
university regent. A copy of this letter is also found in Exhibit E-3 
of the law firm. It is excepted in pert by section 3(a)(ll) of the 
act. The remeind_er is evaileble to the requestor. 
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The final items 
conelsting of legal 

in the university’s Bxhibit E are two letters 
advice from the law firm. These letters are 

excepted by sections 3(e)(7) end 3(e)(ll) of the act. 

gIgly* 
Attorney General of TeXS6 

JAGlC EIGETOUEB 
First Aesistent Attorney General 

MARY FZLLER 
Executive ASSiStAnt Attorney General 
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